
An efficient patent system is 
vital for the competitiveness of 
the EU. The current European 
patent system has stood its test 
but it must become much more 
cost - efficient and provide far 
greater legal certainty.
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BDI – The Umbrella Organisation of German Industry
The Federation of German Industries (BDI) is the central 
organisation of German industry and industry-related  
service providers. It speaks for 37 industry associations  
and represents more than 100,000 companies that employ  
more than 8 million persons. 

BDI’s headquarters, with 150 employees, are loca-
ted in Berlin. BDI maintains offices in Brussels, London, 
Washington and Tokyo, and stays in close contact with  
the member associations of the European umbrella orga-
nisation, BUSINESSEUROPE – and also with our partners 
around the world. BDI adheres to the guiding principles  
of the market economy and competition, and supports  
the shaping of German and European economic policy  
by providing a clear direction.

The BDI is the voice of German industry vis-à-vis  
the Federal Government, the Bundestag, the Federal  
Council, the parties and the Ministries. It represents Ger-
man industry’s interests in dealings with the European  
Commission, the European Parliament and international  
organisations. 

The essential criteria of an EU patent
In the face of international competition the main criteria 
for an EU patent are:

	 • �High quality
	 • �Uniformity
	 • �Affordability
	 • �Legal certainty 

Elimination of unnecessary translation costs
Europe’s diversity is its strong asset. However, its many 
languages must not become a trap to destroy innovation. 
In a global environment there is a need for simplification. 
The regime of three official languages of the EPO (English, 
French and German) could be a useful starting point.  
Even an »English only« solution could be envisaged in the 
long run, although small- and medium-sized enterprises 
would need assistance in this regard. In any case, only one  
language, and preferably the language in which the patent 
was granted, should be made legally binding.

An integrated judicial system
Europe’s variety should also not be reflected by diverging 
case laws. An integrated court system would be of great  
benefit. A common jurisdiction would increase legal  
certainty. Regional courts of the first instance would  
ensure that patent litigation would be simpler to handle. 
Moreover, litigation costs would be significantly reduced.

The BDI represents the largest number of  
patent applicants in Europe. With many  
exporting companies in need of all-embracing 
patent protection, the BDI has a natural  
interest in urgent improvements of the  
existing patent system.



What is a European Patent?
In 1973 the European Patent Organization (EPO) was 
founded and headquartered in Munich, Germany. Mean-
while, 32 member states have joined the EPO including all 
member states of the European Union. Patents are granted 
on the basis of the European Patent Convention (EPC) by 
the EPO. Since there is no real »European Patent«, the EPO 
can only grant a so-called »bundled patent« for the member 
states chosen by the patent applicant. In the first step, the 
EPO validates the patent, which is then immediately split 
into a number of individual national patents. Hitherto,  
validation in the individual states requires a full transla-
tion of the patent. From then on, the patent is governed by  
national regulations. This creates legal uncertainty, which 
means for example that the patentee undergoes the risk that 
the patent will be invalidated in one country but remain in 
force in another.

The downsides of the European Patent
The European patent system has two major downsides: 

• �Its high cost factor: It is far more expensive than a patent 
in the US or Japan. Due to the high validation costs and  
retention fees in the respective EPO member states a Euro-

03 / 07 BDI – Federation of German Industries
The Voice of German Industry

The BDI pleads for the creation of a Commu
nity Patent which is uniform, affordable and 
legally foolproof. Political discussions on such  
a Community Patent have not however brought 
any significant progress in the past seven years. 
To enhance its international competitiveness 
Europe must first of all improve the European 
Patent Convention. The reduction in trans-
lation costs and the creation of an integrated 
court system would be major steps.
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fostering research by disclosing the invention) would thrive 
and innovations would be encouraged. 

The political discussions on the Community Patent
The EU has been discussing a draft patent regulation ever 
since 2000. The Council’s »common political approach«  
of 2003 did not bring the envisaged breakthrough in the  
negotiations. The main bone of contention is still the com-
plex language regime. The needs of patent users seem to 
take a backseat while political aspects and national  
vanities come to the fore.

 At the beginning of 2006, the Commission made one 
last attempt to obtain a European patent system. The con-
sultation was intended to identify the main components  
of a future patent strategy. The participation in the consul-
tation was impressively broad and its preliminary findings 
were quite clear and simple. The interest in a Community 
Patent with its great advantages is still enormous. As long 
as the political discussion seems to be deadlocked, specific 
changes in the EPC could considerably improve the situa-
tion for European enterprises. 

The so-called London Protocol could lower translation 
costs by up to 68 % by focussing on the three official langu-
ages of the EPO (English, French and German). The Euro-
pean Patent Litigation Agreement (EPLA) could simplify 
lawsuits by introducing an integrated judicial system with 
regional divisions in the first instance and a common appeal 
court. For the majority of stakeholders, these alternative 
amendments of the EPC seem to be the most promising way 
forward at this stage. 

In the light of the current political situation, broad  
discussions on a possible involvement of the European 
Community in the EPC do not seem to be the way forward.  
To make fast progress any alternative solution for improve-
ments seems to be more promising.

pean Patent costs on average at least three times as much 
as a Japanese and five times as much as a US patent over  
its twenty year term. These costs are mainly driven by  
extensive translation costs.

• �Its legal uncertainty: This is caused primarily by deviations 
in translations and, secondly, by the lack of a common  
jurisdiction. In litigation cases, court decisions can vary 
significantly between two individual member states.

Both of these downsides are particularly disadvantageous 
for small and medium-sized enterprises which cannot  
absorb the high costs of a European Patent. They therefore 
sometimes do not benefit from the full potential of patent 
protection. 

The BDI’s goal: A Community Patent
A Community Patent should cover all EU member states 
by the grant of a single patent. The costs of such a Commu-
nity Patent should be significant lower than those of the 
present »bundled« system. Only then will European patent 
protection be globally competitive. The main cost reductions 
would be obtained by lowering translation costs. Surveys 
have shown that the users of the patent system seldom 
make use of the translation provided. Some member states 
are however still convinced that a complex language  
regime is necessary and mandatory, despite the resulting  
legal certainty this would involve.

A Community Patent should foster innovation
A Community Patent system would allow innovators to 
protect their inventions under more competitive conditions. 
Companies would acquire patent protection for the entire 
internal market which is affordable, legally foolproof and 
uniform. Contrary to the situation as it stands patentees 
would not have to make a choice between member states in 
which to obtain full patent protection. Incentives for  
obtaining patents (i.e. exclusivity for the patentee, thereby 


