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Regarding the EU Consumer Affairs Directorate-Gen​eral’s benchmarks for collective redress


The Federation of German Industries (BDI) represents the interests of over 100,000 companies in Germany. 98 % of these are small and me​dium-sized companies.


A. General

The BDI welcomes the Consumer Affairs Directorate-General’s move to enter into dialogue on collective redress in consumer-related matters and its call for comments on a range of benchmarks. The text presented offers the basis for an overview of sorts, although it is perhaps not yet intended to serve as a framework for proposals pertaining to a policy of collective redress. Nevertheless, it does enable the associations in question to ex​press their opinions on collective redress in consumer affairs.

Furthermore, the need for a broad discussion of this issue is less pressing at the present. Although the publication in 2007 of the Consumer Policy Strategy 2007 - 2013 made it clear that the Directorate-General wishes to examine European mechanisms for collective redress, this has so far been dependent on an assessment of the current legal situation in each of the Member States. This process has yet to be completed, as the ongoing studies into the legal situation in the Member States show. In this context, it would be at the very least premature to set collective redress bench​marks. Until the facts have been identified and analysed, there is no basis for establishing benchmarks.

No information is available that indicating that enough cases exist to war​rant action on the part of the Commission. Experience gained with the EU Injunctions Directive must be presented and evaluated.

Insofar as political demands are made in the EU for collective redress, the Commission emphasises that there should be no move to adopt the American system. However, the content of the benchmarks presented here indicates that they have been developed with the US example in mind. This would appear to apply to the subject matter of the claims as well as to their enforcement and the funding of proceedings. It is unfortu​nate that the Commission on the one hand overlooks the fact that the European Union, unlike the USA, is not a single state in which the al​leged claims of an unspecified number of people can be combined, pur​sued in a court of justice and, if necessary, enforced at will. On the other hand, none of the American system’s procedural requirements designed to exclude the possibility of an abuse of the collective redress mecha​nism, is mentioned in the benchmarks. It is equally regrettable that no ac​count is taken of the legal policy measures whose aim is to limit collec​tive redress in the USA, such as the Class Action Fairness Act of 2005. 

In antitrust legislation the Directorate-General Competition is vociferous in its support of collective suits in the EU. It aims to introduce US-style legal proceedings for “private enforcement” into the EU. In doing so, it ignores the possibility of law enforcement already existing in Europe and knowingly accepts a process of dual enforcement involving both admin​istrative authorities and civil court actions without taking into account the 100% increase in costs that this entails.

The BDI argues strongly against introducing collective suits in Europe. When there are already authorities in place that are charged with supervi​sory duties, there is no justification from a technical or substantive point of view for organisations to file lawsuits.

Nor is there any practical benefit for collective actions or private en​forcement in the field of competition law; instead, this would signifi​cantly increase the likelihood of such mechanisms being abused simply by threatening to file a consumer claim. Collective redress represents an unforeseeable risk for companies. Furthermore, consumer protection or​ganisations cannot sustain loss or damage themselves. They would natu​rally adopt the position of self-appointed consumer agents. This in turn raises the pressing question of the fundamental legitimacy of consumer associations.

Besides, German law only makes provision for collective actions in areas such as the law prohibiting unfair trading (UWG), in which there is no state authority to prosecute cases. There is no provision under the laws regulating fair trading allowing the skimming off of profits in favour of the association bringing proceedings. Antitrust laws enable state authori​ties to skim off all profits made by a company as the result of contraven​ing laws of competition. There is consequently no need for legal redress by way of collective action if a state authority is in place to implement antitrust laws. This applies equally to consumer affairs, for which a su​pervisory authority and even criminal prosecution mechanisms are al​ready in place.

Overall, it is our impression that there is a move not only to establish new procedures, but also to create new types of claims. We do not believe that this is justified. According to our own assessment of the situation, it is not within the European Union’s regulatory remit to override the basic principles governing the validity of decisions of national courts or to open up new areas of action for individual organisations in the field of procedural law.

The BDI is adamant that effective legal protection alone is valid and jus​tified. The European law that we have today offers those affected a good legal basis. As experience with the US system of collective redress has shown, new procedural mechanisms which are highly detrimental to the party against whom a suit has been filed, where a contingency fee is pay​able, which are subject to pre-trial discovery and which are not founded on individually substantiated claims, should not be adopted in the EU. Out-of-court claim settlements on the other hand often prove an effective means of resolving differences of opinion.

B. About the benchmarks

Taking into account our reservations regarding collective redress and the current consultation, we have the following comments to make on the 10 benchmarks proposed:

1. The mechanism should enable consumers to obtain satisfactory re​dress in cases which they could not otherwise adequately pursue on an individual basis.
Our assessment indicates that consumers are able to pursue their compen​sation claims in a court of law. We do not believe that collective redress is necessary in order for them to do so. The existing system of adminis​trative controls and individual claims provides comprehensive legal pro​tection. Even if one were to argue in favour of collective redress, the terms in which the mechanism is transcribed in the Commission’s benchmarks are too vague for them to be applied, particularly with regard to the claims that could be filed. It fails to take a balanced account of the situation of both parties involved. There is a danger of the interpretation of what is appropriate and satisfactory for the consumer being exces​sively one-sided. The US practice of splitting the total compensation claimed so that part of it never reaches the consumer in question is one which we see no need to emulate. 

2. It should be possible to finance the actions in a way that allows ei​ther the consumers themselves to proceed with a collective action, or to be effectively represented by a third party. Plaintiffs' costs for bringing an action should not be disproportionate to the amount in dispute.  

It is the plaintiff who is primarily responsible for financing an action. In this respect, there are no obstacles to access, as legal aid is provided to those parties who are unable to cover the legal costs so that they may have access to a court of law. Individual actions are generally covered by legal expenses insurance. There are regulations in place in Germany that require legal fees to be fixed, thereby increasing risk transparency when an action is brought. If the amounts claimed were to increase significantly as a result of a collective redress mechanism, it also follows that the risks involved in bringing an action might also increase significantly. It should not be possible to assert fictitious claims. As individual actions on the ba​sis of determinations are possible, there is no need for a collective redress mechanism. More minor cases are covered by and dealt with by means of simplified procedure or through arbitration already.
3. The costs of proceedings for defendants should not be disproportion​ate to the amount in dispute. On the one hand, this would ensure that defendants will not be unreasonably burdened. On the other hand, defendants should not for instance artificially and unreasonably increase their legal costs. Consumers would therefore not be deterred from bringing an action in Member States which apply the "loser-pays" principle. 

Unfortunately it is not clear what effect the statement regarding the pro​portionality of legal costs is intended to have. It is our opinion that the services provided in the course of legal proceeding must also be paid for. Legal aid contributes towards law suits. In our opinion, however, there is no reason to make the possibility of bringing legal proceedings easier for organisations by cost waivers or subsidies. Conversely, we consider the general assumption that defendants artificially or unreasonably increase their legal costs to be unfounded.  

Legal costs are more likely to be increased by contingency fees and the cost of pre-trial discovery. It is for this reason that we warn strongly against introducing these measures. 

4. The compensation to be provided by traders/service providers against whom actions have been successfully brought should be at least equal to the harm caused by the incriminated conduct, but should not be excessive as for instance to amount to punitive dam​ages.

It is our view that the aim of actions for damage is to provide compensa​tion for specific and proven harm. This excludes punitive damages and other excessive claims. Both of these are key reasons why we object to the system of collective redress. Opening up the possibility of instigating an unlimited number of actions based on vague premises will take away any reasonable basis for compensation claims. If the claim comes to be pursued for economic reasons, the purpose of civil litigation will be abandoned and another form of legal instrument will be created. Civil law claims should never be motivated by a desire for profit or for punitive damages. Consequently, it is not justifiable for the text to state that the actual harm caused should “at least” be compensated. The words “at least” must be deleted.

5. One outcome should be the reduction of future harm to all consum​ers. Therefore a preventive effect for potential future wrongful con​duct by traders or service providers concerned is desirable – for in​stance by skimming off the profit gained from the incriminated con​duct. 
If future harm is to be avoided, the existing tool of the injunction can be used. We do not believe that the basic principle behind skimming off profits to benefit claimant organisations is justifiable because it is not the task of individual group representatives either to carry out the supervisory functions of higher authorities or to take the place of such authorities.

6. The introduction of unmeritorious claims should be discouraged.

It is appropriate that the introduction of unmeritorious claims should be prevented. However, whether this can be achieved by resorting to the legislative measures that regulate collective redress appears doubtful in view of the experience of collective redress mechanisms in the USA. De​limiting procedural requirements would have to be specified. Above all, contingency fees, pre-trial discovery and punitive damages would have to be disallowed. Furthermore, the only facts admissible when a case went to trial would be those common facts appropriate to the collective hear​ing. Collective enforcement would have to be more effective than the in​dividual implementation of legal protection. Nevertheless – and even more so in the case of collective actions as opposed to individual pro​ceedings - it is impossible to exclude the possibility that although an ac​tion may have been instigated as the result of purportedly bona fide in​tentions, the real motivation lies elsewhere. Requests on skimming of profits can be motivated by a number of factors. Additionally, it is possi​ble that excessive claims are filed with the aim of emerging with the best settlement possible. Mechanisms like this should not be supported. 

7. Sufficient opportunity for adequate out-of-court settlement should be foreseen.
There are already measures and institutions in place to deal with out-of-court settlements. These should be used in any event in order to avoid claims proceedings from being instigated. They offer all parties involved a reasonable means of avoiding a time-consuming court case.

8. The information networking preparing and managing possible collec​tive redress actions should allow for effective "bundling" of individual actions.
The sentence regarding networks that enable information to be “bundled” is misleading in the context of collective redress. It is unclear whether it re​fers to collective redress actions or to the joint instigation of legal action. Furthermore, it demonstrates that setting up networks like these entails a significant administrative burden. These networks will come at a price. It cannot be assumed, therefore, that the outcome would necessarily be to reduce the courts’ workload. It is more realistic by far to assume that the courts’ workload will simply be displaced elsewhere. The conduct of cases by third parties or organisations should not be broadened, either with or without collective redress mechanisms.

9. The length of proceedings leading to the solution of the problem in question should be reasonable for the parties.

It is desirable in any court case to resolve the matter swiftly. However, it would appear unjustifiable either to consider introducing privileges for new claims procedures, on the one hand, or to envisage reducing the range of legal remedies on the other hand.

10. Collective redress actions should aim at distributing the proceeds in an appropriate manner amongst plaintiffs, their representatives and possibly other related entities.
In our view the compensation recovered is payable to the claimant and not to his or her representatives or other “related entities”. The fact that methods of distribution are addressed here is indicative of the omnipres​ence of the American model, despite all arguments to the contrary. Fur​thermore, in relation to collective redress the distribution of the proceeds as such represents a fixed and significant cost factor.

C. Questions asked by the Commission

Question 1: Do you agree with these benchmarks?

The benchmarks represent a first approach towards establishing a system of collective redress. However, they give no indication as to how far col​lective redress is intended to go in the EU or what practical steps will be taken to implement it. It is also unclear how the difficulties and risks which the US law is known to have are to be factored out. Setting the benchmarks is premature. We need to wait for the results of the studies being carried out in the Member States. Our assessment is that there are very different types of civil proceedings for collective redress – insofar as these are in place – in the various Member States. They cover individual areas such as consumer claims, shareholder claims, injunction claims, and special claims pertaining to unfair commercial practices (UCP), among others. The types of proceedings are tailored to suit the particular claims. In total, they apply to a tiny proportion of claims only and each has its own, significant flaws.

Question 2: Do you consider other benchmarks to be important?

The Commission should take into consideration possible cases of mal​practice, weigh the predicted costs against the projected usage and assess the significance of any settlement potential, out-of-court dispute resolu​tion, procedural requirements and modes of distributing proceeds. Fur​thermore, steps must be taken to investigate the effectiveness of existing European procedural law.

Question 3: Do you consider that more benchmarks or fewer bench​marks are necessary?

See answers to questions 1 and 2. 

Question 4: Do you have experiences with existing mechanisms of col​lective redress, especially in relation to specific sectors and/or in rela​tion to cross-border disputes?
The BDI has on several occasions been required to discuss problems arising from US cases. The German forms of collective redress are di​rected towards compensation in one field only. There is no provision for the skimming off of profits to the advantage of associations. Large num​bers of actions for injunctions were encountered. These proved a burden for industrial concerns, because they were constantly being required to adapt their contracts to comply with changing case law.

